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secured by the first mortgage. Upon a bill filed by the junior mortgagee, Hunt, 
to marshal! the securities, by compelling Webb, the then holder of the first mort- 
gage and purchaser of the mules, to credit upon his debt the value of the mules 
(which he had in the meantime sold) upon his debt, so as to reduce the amount 
of the first mortgage on the hay-press for the benefit of the junior lienor, it was 
Held, That marshalling would be refused. Webb v. Hunt ( Ind. Ter. ), 53 S. W. 437. 

The court here follows the English doctrine, that " the equity to marshal! assets 
is not one which fastens itself upon the situation at the time the successive secu- 
rities are taken, but, on the contrary, is to be determined at the time the marshall- 
ing is invoked. The equity can only become a fixed right by taking proper steps 
to have it enforced, and until this is done it is subject to displacement and defeat 
by subsequently acquired liens upon the funds." See 2 L. C. E. 252. 

This view is sustained by but few American authorities. With us, the prevail- 
ing, and, as is believed, the juster, view, is, that the equity of marshalling attaches 
at the time the successive securities are executed, and subsequent lienors or pur- 
chasers, with notice of the situation, take in subordination to the equity. Thus, 
if A has a lien on two funds and B a lien on one of these only, B's equity of mar- 
shalling exists from the moment he acquires his lien. This equity cannot be dis- 
placed by the acquisition of subsequent liens against the singly charged fund, with 
notice of the situation. If, therefore, in the case last stated, C subsequently pur- 
chases the singly charged fund, with actual or constructive notice of B's equity of 
marshalling (and registry of the two prior liens is notice), his equity is inferior to 
B's. In the principal case, the junior mortgagee of the hay-press, Hunt, was en- 
titled to the equity of marshalling as against the mules (the singly-charged fund) 
at the moment his mortgage was executed. Hence, when Webb purchased the 
mules, with both mortgages duly recorded, he was chargeable with notice that the 
hay-press was included along with the mules in the first mortgage, and with notice 
that if the hay-press had been mortgaged subsequently, the equity of marshalling 
existed as against the mules in favor of the second mortgagee. In other words, 
that there was a possible equity against the mules in another. It therefore became 
his duty to make enquiry as to a second mortgage on the hay-press ; and such 
second mortgage being duly recorded, he was charged with notice of its existence. 

It follows, under this view, that Meyers, the second mortgagee, was entitled to 
insist, if necessary for the payment of his lien, that the proceeds of the sale of the 
mules should be applied in discharge of the first lien, to the exoneration of the 
proceeds of the hay-press, to which alone his lien attached. 

Some of our readers will doubtless recall the discussion of this subject in 2 Va. 
Law Begister (p. 701), in which the Register was obliged to confess that a pre- 
vious editorial sanction of the English doctrine was not sustained by the American 
authorities. The authorities are collected in the editorial mentioned. 



Beading Law Books to the Jury. — In Heller v. Pulitzer Publishing Co. 
(Mo.), 54 S. W. 457, it is held that although by the Bill of Rights, in Missouri, 
the jury, "under the direction of the court," are made judges both of law and 
of fact in cases of libel, it is improper to read law books to the jury. The court 
holds that if either party desires the jury to be instructed as to the law of the 
case, application must be made to the court to give proper instructions. 

Upon this point, the court said: 

"The defendant argues that, if the jury are the judges of the law in a libel 
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case, counsel have a right to read law books to the jury, and that the trial court 
erred in refusing appellant's counsel the right to do so in this case ; and in support 
of this contention counsel refers to Harvey v. State, 40 Ind. 516 ; Stout v. State, 96 
Ind. 407 ; and Hannah v. State, 11 Lea, 201. These were all criminal cases, and 
the Tennessee case alone was a criminal libel case. It is argued, however, that, 
in all cases where the jury are the judges of the law as well as the fact, it is a 
substantial right of counsel to read law books to the jury ; and in support of this 
counsel refers to 19 Am. & Eng. Enc. Law (1st ed. ) p. 620, and the cases there 
cited, and to 1 Thomp. Trials, 945. We are of opinion, however, that as under 
Fox's Act the court or judge was expressly given the right to 'give their or his 
opinion or directions to the jury on the matter in issue between the king and the 
defendant or defendants, in like manner as in other criminal cases,' so under our 
Bill of Rights it is the province of the court to give directions to the jury (that is, 
to define in general terms the law of libel, but not to command a verdict for the 
plaintiff); and as under section 2188, Rev. St. 1889, the court is charged with 
the duty in civil cases of giving in writing all the instructions covering the law 
applicable to the matters in issue which the parties ask and the court thinks 
proper, or which the court may give of its own motion, it was never intended by 
the framers of our constitution, in adopting the Fox Act, to permit the practice 
of getting the law before the jury in any other manner than by instructions asked 
of, and given by, the court. Allowing counsel to read law books to the jury would 
not only tend to confuse the jury, but might present the unseemly spectacle of 
counsel trying to convince the jury, by what some author says, whose ideas are not 
followed in this State, or by some decision of a court of some other State, where 
the adjudications are not in accord with ours, that the directions of the court were 
not the law; and thus the due and orderly administration of justice, so necessary 
to be observed, would be turned into a farce, and perhaps an insult to the judge 
of the trial court. Whatever may be the practice in other States, it is not per- 
missible in our State to read law books to a jury in any kind of a case, and the 
trial court did not err in stopping counsel for defendant in this case when he at- 
tempted to do so." 

In Virginia, prior to the case of N. & W. B. Co. v. Harmon, 83 Va. 553, it is 
believed that the reading law books to the jury, especially in cival cases, was un- 
known in practice. In that case it was distinctly held that " while it is the pro- 
vince of the court to give the law to the jury, and of the jury to deal with the 
facts, it would be an unwarranted restriction upon the legitimate scope of argu- 
ment of counsel, if not a flagrant act of usurpation, for a trial court to prohibit 
counsel in this State at least, from referring to and reading from recognized au- 
thorities, and especially from decisions in similar cases by courts of last resort. 
These are, in fact, the sources of correct information for bench, bar and jury, as 
in them are garnered up the enduring landmarks of the law — the truths which 
have stood the tests of centuries, and have received the sanction of the wisest 
and best legislators and judges who have gone before us." 

Notwithstanding these fine words and rounded periods, this decision has, we be- 
lieve, never been accepted as correctly announcing the law in this State, and is 
very generally disregarded by the trial courts. The inconsistency of the decision 
— that the jury are judges of fact only, and yet are entitled to take the law from 
counsel and his " recognized authorities," instead of from the court — is obvious. 
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If it is solely the province of the court to judge the law, and of the jury to de- 
cide the facts, it is inconceivable that there should be any right on the part of 
counsel to read any other law to the jury than that given by the court. See Blan- 
kenship v. 0. & 0. B. Co., 94 Va. 449. 

Exemptions — Tools of Trade — Barber's Chair. — In Terry v. McDaniel 
(Tenn. ), 53 S. W. 732, it is held that a statute exempting, among other things, a 
chair, looking-glass and tools of a mechanic, applies to a barber's chair and mirror 
used in his business. 

Wilkes, J., who evidently aspires to the position of court jester, made vacant 
by the resignation of Chief Justice Bleckley, of the Supreme Court of Georgia, 
announced the opinion of the court in these frolicsome terms: 

"This is an action of replevin. It originally involved a barber's chair, a look- 
ing-glass, and a map of the world. After the battle of Manila and the close of 
the Spanish-American war the map of the world was released, presumably because 
it had become incorrect, obsolete, and valueless. The contest over the chair and 
the looking-glass, like the war in the Phillipines, still coutinued, however. The 
contest arose in this manner : Defendant had obtained a judgment against plaintiff 
for five dollars and some costs. For fear that plaintiff might meet with reverses 
and become insolvent, she swore out an execution, and put it in the hands of an 
officer, with instructions to make it. He proceeded to obey instructions, and seized 
the chair and mirror, when plaintiff replevied them. The officer thereupon 
stepped out, and left plaintiff and defendant to carry on the fight. Plaintiff says 
he is married; has a wife and two children; that he did not own any other look- 
ing-glass, and did not have as many chairs as the law allows, counting the barber's 
chair as one; and he was entitled to hold these necessary articles as exempt to 
himself, as the head of the family. He says, also, that he is a barber by occupa- 
tion, and that he allows his customers to sit in this chair, and look into this glass, 
while he proceeds to make gentlemen of them ; and these, with his razor, are the 
tools of his trade or occupation, and exempt to him as a mechanic. The chair is 
not described fully in the agreed statement of facts, nor is the size and finish of 
the mirror given, except that it was a large one, and hung on the wall. The chair 
is worth $8 and the mirror f 11. It is shown that the plaintiff is a citizen of Boane 
county, and was engaged in his trade, and had a victim in his chair when the con- 
stable seized it, and he did not have any other barber's chair nor any other mirror 
of any kind. The court tried the case without a jury, and thought plaintiff was 
entitled to the chair and mirror as exempt, "and gave judgment for the plaintiff 
for the costs, inasmuch as the articles had not been taken out of his possession. 
Defendant has appealed, and assigned errors. She says the chair is not a suitable 
chair for family use, and that, if the plaintiff is as poor as he says he is, the mir- 
ror is too large for him, and counsel says that the mirror is larger than his potato 
patch. Plaintiff demurs to the first proposition, and says the chair is well suited to 
raise a family in, but candidly admits that he has not a potato patch half as big as 
the mirror. Counsel for plaintiff urges upon the court that the statute does not 
say what sort of a chair a head of a family may have — whether a split, cane, or 
wood bottom, straight back or rocker — nor does it prescribe how large the looking- 
glass may be, and that he is strictly within the letter of the law in claiming these 
articles. The argument is that the law exempts a horse, and under that head it 



